The Yale Law Journal doctrines reflected a strong ambivalance about the propriety of judicial review in a democratic society, which, in turn, imported that judicial intervention should occur only when unavoidably necessary and under carefully structured circumstances designed to avoid "erroneous" holdings; 15 in part, they also reflected an intuition that frequent judicial intervention in the political process would generate such widespread political reaction that the Court would be destroyed in its wake. 10 Looking back over time, these judicially fashioned rules served still another very important function: They allowed the current dimensions of judicial review to become established at an acceptable political pace.
These limiting doctrines shared, by and large, a coherent view of the judicial process. In Marbury, Justice Marshall repeatedly emphasized the necessity for the judicial protection of "vested" or "legal" rights; and he declared that the "province of the Court is solely to decide on the rights of individuals, . . ."17 Moreover, Marbury's analogy of constitutional litigation to "ordinary" common law litigation strongly suggested that the occasions for judicial review were limited to the protection of identifiable and concrete personal rights, similar to those protected by the common law courts.' This view of the judicial function took deep roots, particularly as the nineteenth century wore on.0 And the Court, while quick to protect private rights from "arbitrary" social legislation, repeatedly disclaimed any general commission to expound on the meaning of the Constitution. 18. My own view is that, prior to their recent judicial expansion, the substantive constitutional guarantees could be viewed largely as securing against the government the same rights which the common law of tort and property secured against private individuals. Today, we have a somewhat reverse phenomenon: There is much concern with imposing on "private" groups the expanded conceptions of rights now possessed by the individual against the government. See, e.g., W. GatnouN, AMERICAN Rirrs 169-95 (1960).
19. Judicial concern for "vested rights" became a central part of the then-fashionable theology of property. For an excellent review of the relevant social and judicial history see W. SWINDLER, COURT AND CONSrITUTION IN THE 20-ni CENTURY: TlE OLD LEGALITY 1889-1932 (1969) .
20. See, e.g., Frothingham v. Mellon, 262 U.S. 447 (1923); Muskrat v. United States, had any "special function" of "policing or advising Legislatures or Executives," and yet reasoneil that where individual rights were at issue, the Court had the inescapable duty "to decide the litigated case and to decide it in accordance with the [Constitution] ." 2 1 Frothingham v. Mellon 2 = represents the classic judicial expression of the "private rights" model. Mrs. Frothingham's interest qua taxpayer in the expenditure of general federal funds, it will be remembered, bore no resemblance to the kinds of concrete personal interests in liberty or property protected by the common law courts. 23 A unanimous Court expressly disclaimed any "power per se to review and annul acts of Congress on the ground that they are unconstitutional." 2 4 "That question," Mr. Justice Sutherland wrote, "may be considered only when the justification for some direct injury suffered or threatened is made to rest upon such an act." 2 5 Frothingham thus followed in apostolic succession from Marbury's analogy of constitutional litigation to "ordinary" common law suits, and it reflected a premise which underlay much of the thinking about standing, ripeness, and sovereign immunity.
The requirement that the plaintiffs assert concrete "private rights" was nowhere more clearly demonstrated than in the Court's attitude toward suits brought by states. It now seems extraordinary that the question of whether an act of Congress exceeds the powers conferred on it and thereby invades the rights reserved to the states could be litigated in suits between private parties without appropriate federal or state officials being notified, 20 but such was the case until this century. 27 Still more extraordinary was the consistent rejection of federalism claims when raised by the states themselves. During the Reconstruction courts repeatedly rejected attempts by the Southern states to challenge the validity of congressional legislation, because they presented 21 The Yale Law Journal "no case of private rights or private property infringed, or in danger of actual or threatened infringement, ' 28 although it seemed clear that this federalism issue could be raised by pri.,ate litigants.2D
Surely the reasoning of these decisions is wholly unsatisfactory. The Reconstruction cases presented major questions concerning federalism and the separation of powers; the real contestants were Congress and the states. 3 0 Although the notion of what constitutes private rights has been judicially expanded in recent years to encompass whatever may be characterized as "injury in fact" to the plaintiff, the private rights model remains formally unimpaired: Constitutional adjudication is still viewed as the by-product of preventing unjustified injury to private interests.
B. The Special Function Model
That the Constitution needs authoritative interpretation is no longer open to rational dispute. The Court's monopoly on this prerogative is so firmly established that, as Professor Bickel observes, "[s]ettled expectations" of the body politic have come to depend on it in myriad ways. 1 While one can readily agree that the Court rather than the political branches is uniquely suited for this task, 82 it is by no means evident that it should be a function of ordinary litigation concerning private rights. Judicial review in other countries, particularly those not in the common law tradition, is not tied to such a limitation.
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It is error to assume that, either as a matter of case or controversy or of substantive law, constitutional adjudication absent some specific 28. Georgia v. Stanton, 73 U.S. (6 Wall.) 50, 77 (1868). The same reasoning was applied in Massachusetts v. Mellon, 262 U.S. 447, 484-85 (1923) .
29. The cases did suggest that dismissal of the states' suits was required because the issues were "political" questions. But the "political" character of the suits seems ud timately to have been simply a function of the character .of the plaintiffs, not the issues, of the cases. No doubts about justiciability were raised when personal rights were 
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Constitutional Adjudication: The Who and When complaint of injury in fact is beyond judicial competence. In his dissent in Baker v. Carr, Justice Frankfurter indicated that no "case or controversy" existed where the substantive assertion is simply that "the frame of government is askew." 3 4 But why not? Recent decisions in administrative law recognize that plaintiffs often assert broad and diffuse interests-such as those of consumers or users of the "environment"-which do not involve the litigants' individual status. The "public" action, 35 now recognized to have had deep roots in British legal history, 36 has fully surfaced. Both developments have radically altered assumptions about what constitutes a sufficient predicate for judicial action. In the words of Professor Jaffe:
Although it may seem anomalous to posit a right of the people which is not the right of any person in particular, we are becoming more and more familiar with the judicial enforcement of public or group interests at the suit of individuals and groups who may or may not be direct beneficiaries of the judgment. 3 7 It is quite plausible that a part of the constitutional guarantees of freedom of speech and religion, or more generally, of "liberty" and "property" as now understood, include a right to complain of the existence of unconstitutional legislation." At bottom, Justice Frankfurter's denial that a citizen's interest in governmental regularity is "real" ignores the increasingly evident "public" nature of constitutional adjudication. It fails to recognize that many rights may be held in gross as well as in personam.
The underpinnings of the private rights model have been weakened further by the recognition that constitutional adjudication is, fundamentally, a "political-legal" undertaking only loosely analogous to "ordinary" judicial litigation. As Frankfurter and Landis observed long 34. 369 U.S. 186, 267, 298-300 (1962 In a Constitution for a free people, there can be no doubt that the meaning of liberty must be broad indeed.
Bd. of Regents v. Roth, 408 US. 564, 572 (1972).
The Yale Law Journal ago in their classic study of federal jurisdiction, the task of judges in constitutional cases differs from that of common law judges in "the context of the materials, the nature of the interests, and the technique of adjudication." 39 It calls for judgments dealing with the distribution of political power in which the Court, on the basis of "broad and undefined clauses," 40 is asked to reject the choices made by the otherwise concededly supreme law-making institutions of our society. 4 1 The analogy to ordinary litigation is largely formal: Constitutional determinations merely occur in the context of the traditional lawsuit familiar to all lawyers. Today there is virtually unanimous agreement that the Court has a "special function" with regard to the Constitution because it is the final authoritative interpreter of constitutional text. "Whatever the rationale to support the theory and practice," observes Professor Kauper, "Americans take it for granted that the Supreme Court will exercise [the] power [of judicial review]. We accept the Court as an organ necessary to the constitutional order. ' 42 It is, accordingly, today simply unacceptable for the Court to dismiss as beyond judicial competence challenges by Congress to the practice of the pocket veto or to presidential attempts to impound funds solely because traditional "private" interests are not at stake; 43 it is unacceptable to dismiss state challenges to federal authority or a case of far-reaching national importance, simply because the particular litigants no longer have a "personal interest" in the outcome.
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Once the Court's "special function" and the "unique" character of constitutional adjudications are stressed, "the old notion that the power to decide constitutional questions is simply incident to the power to dispose of a concrete case loses much of its substance. ' Because the Court has the "special function" in our frame of government to declare authoritatively the meaning of the Constitution, at least when Congress so authorizes the Court may properly render such pronouncements whether or not recognizable private interests are involved. A "special function" model of judicial competences 0 would perceive constitutional litigation as "public actions," which may or may not involve private rights. 51 To a significant extent, the "special function" model, in fact, has already been adopted, although its contours are vague. If it is to be an acceptable guide for the appropriateness of judicial review, however, its form must be made explicit.
II. The Contours of a Special Function Model
A "special function" model for constitutional adjudication would require, at the very least, that issues be sharply defined and capable of judicial solution. Beyond that, it also would require that the rate at which constitutional issues arise in the courts be controlled so as to insure that judicial intervention not overwhelm the political branches.
A. Issues Sharply Defined
The first limitation might suggest that the form in which the issue is presented be that of a traditional lawsuit invoking traditional remedies. Flast v. Cohen, for example, states that standing is "related" to the question of "whether the dispute sought to be adjudicated will be 47. "Limited government" was the common bond uniting political discussion about the meaning of such diverse concepts as a written constitution, fundamental law, social contract, separation of powers, and federalism. See C. HAiNEs, supra note 26, at 204-31. The Yale Law Journal presented in an adversary context and in a form historically viewed as capable of judicial resolution." 5 2 But in a document intended "to endure for ages to come," 53 this language cannot mean that we are frozen to the judicial forms and proceedings understood by the judges at Westminster. 54 Nor can it mean that remedial considerations are decisive as to the existence of a case or controversy. While a court might conclude, for example, that settled principles of the separation of powers preclude coercive relief against the President, a declaratory judgment might still be appropriate.r It is necessary only that the constitutional question be presented in a manner sufficiently concrete for resolution of the problem. This requires adequate factual information if the Court is to avoid "dialectics ... [and] sterile conclusions unrelated to actualities."" 0 Although there are, to be sure, constitutional cases where, in Frankfurter's words, "facts, and facts again, are decisive" 57 -for example, questions of substantive due process, the reach of federal power under the Commerce Clause, and the nature of the "compelling state interest" standard-in other cases specific factual variations have little bearing on the proper resolution of the constitutional question. 8 Here, to borrow a metaphor, the issues can be addressed at wholesale, rather than at retail. The danger, of course, is the tendency to believe that this second category is much larger than it actually is, particularly where the "adjudicative" facts of the controversy seem clear, but where the constitutional ques- Where resolution of the constitutional question turns on a careful factual assessment, the Court might properly decline to adjudicate the issue absent an appropriate record. 0 0 Even here, however, there are occasions when the Court might (indeed perhaps must) express its view on the substantive issues, although that expression must be understood to be of a relatively abstract, tentative nature. 0 ' The Georgia Blow Post cases illustrate the latter situation. In the first of the two cases, the Court in reviewing a criminal conviction, rejected a Commerce Clause challenge to a state statute requiring that trains stop at railroad crossing, saying that the pleadings "set forth no facts which would make the operation of the statute unconstitutional." ' 0 2 Seven years later, however, the Court reached a contrary result because the evidence showed that compliance would have extended a scheduled four and one-half hour run by six hours. 3 Flast's requirement of an "adversary context" 0' 4 also suggests that the constitutional requirement of a "case" might preclude advisory opinons because at least two adversaries are needed. Thus, for example, even assuming sufficient statutory authorization, the Court rightly refused Washington's request for legal advice on a long list of issues concerning American neutrality in the war between England and France. 5 Concededly, the lack of an adversary presentation increases the risk that the Court's constitutional pronouncements will not be sufficiently considered. 66 But that hazard hardly seems to be one of constitutional dimension. In principle, it is difficult to assert that "real" adversaries are necessary to the existence of a case or controversy; witness, for example, default judgments, guilty pleas, consent decrees, confessions of error by the solicitor general, naturalization and bankruptcy proceedings-situations where the parties have something to gain or lose, but The Yale Law Journal where they agree on the facts and/or the law. 0 7 At least where the crucial facts are relatively undisputed, all that seems constitutionally necessary is for a petitioner to present relevant facts in sufficiently concrete form. 68 In "public" actions I doubt that Article III can be read to require the presentation of argument on any question of law or fact., Where private rights are affected, Article III or the guarantees of the First, Fifth, or Sixth Amendments might arguably require more, 7 0 but that seems doubtful so long as any affected private party could subsequently challenge the rules announced by the Court and relitigate any adjudicative facts.
71

B. Amenable to Judicial Resolution
The second limitation arguably derivable from Article III is that the issue be amenable to judicial resolution, i.e., that there be some judicially manageable standards for deciding the case. Presently, this requirement is largely subsumed under the "political question" umbrella. 7 2 Not surprisingly, as the Court comes more and more to see itself as the authoritative expositor of the Constitution, the range of nonjusticiable political questions has shrunk. 73 But there are still instances where the Court simply cannot fashion applicable rules, normally because of a lack of relevant factual information. Where the facts on which the decision must rest are complicated, uncertain, and
K. DAVIS, 3 ADMINISTRATIVE LAW TREATISE 118-19 (1958).
68. Cf. Tutun v. United States, 270 U.S. 568 (1925), where the Court recognized an uncontested naturalization petition as a case or controversy. To be sure, the Court said that the government "is always a possible adverse party," id. at 597, but that seems merely a makeweight. Of course, in Tutun, as in guilty pleas and default judgment cases, one party seeks to enforce or deprive another of a valuable and traditionally recognized personal or property interest. But as argued above, the nature of the interest is not a limitation on the Court's power which stems from Article Ill. Moreover, it is surely no gtaran. tee that there will be adversary presentation of either the law or the facts.
69. "The Court may ascertain as it sees fit any fact that is merely a ground for laying down a rule of law. 
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Constitutional Adjudication: The Who and When unverifiable in traditional judicial terms, or disguise what are really matters of judgment, it becomes exceedingly difficult to formulate any constitutional rules, except those of the most absolute character. 7 4 In such instances, the relationship between ripeness and political question is readily apparent, as both commentatorsla and the Court 0 have recognized: They are connected on a continuum, with the political question bar at that point where factual difficulties become relatively intractable.
The unresolved question is whether there are cases where the political question difficulty is not factual. It is questionable, for example, whether the Court could ever formulate standards for resolving issues under the Guarantee Clause no matter how concrete the factual pattern. 77 The Court could, of course, formulate standards so loose that, in effect, it had no real role in reviewing the actions of the political organs.78 But on the whole, I prefer the alternative course suggested by Professor Jaffe-the frank recognition that these may be areas where we prefer to operate wholly or substantially without any rules at all. 
III. Congress and the Special Function Model
The central question in the "special function" model is what quality of the litigant's interest will suffice to justify the exercise of judicial review. While it is no longer possible to conclude that injury is in fact a constitutional prerequisite, it does not necessarily follow that a special function model makes constitutional adjudications available on demand. The special function model still requires some appropriate boundary.
Primarily, the special function model must account for a crucial feature of the American system of judicial review: its decentralized 74. Professor Cox is of the view that the Vietnam War constitutes a political question because the only rules that could be formulated and administered would be Impractically rigid. The Yale Law Journal character. Every court, high or low, state or federal, passes on the constitutional questions in cases properly before it. This follows not only from Article VI, but more importantly, from Marbury's fundamental premise that the Constitution is to be applied as ordinary law. The decentralized character of our system of judicial review stands in marked contrast to many other systems in which a single or limited number of tribunals pass on constitutional questions, and then only in certain contexts. 8 0 Given the abundance of "ideological" plaintiffs and the ready availability of class actions, dispensing entirely with any requirement of a personal interest would raise the level and quality of judicial intervention at all levels of the political order. Further, any significant increase in the number of constitutional adjudications emanating from the lower courts might critically impair the ability of a Supreme Court, already hard pressed, to give coherent direction to our corpus of constitutional law. 8 ' My own view is that expressed by Justice Harlan, dissenting in Flast.
8 2 After rejecting the Court's effort at characterizing a taxpayer's interest in Establishment Clause questions as a "personal" one, Justice Harlan argued that the doors of the federal courts should not be thrown open to "ideological" or "nonHohfeldian" plaintiffs without congressional authorization. 3 That position rests on the premise that the judicial prerogative to render constitutional expositions cannot be asserted independently of the will of the political branches of government. Any expansion of judicial jurisdiction should come only with the explicit concurrence of Congress, 4 a political assumption inherent in the constitutional grant of power to Congress over the jurisdiction of the inferior federal courts and the appellate jurisdiction of the Supreme Court. 8 Court's prerogatives in a separation of powers model. They would argue that congressional power over the jurisdiction of the inferior federal courts s is different from the congressional power to control the Court's appellate jurisdiction: Even if there were no lower federal courts, the Supreme Court could assert its prerogative on appeals from the state courts by narrowly construing the scope of congressional power over its appellate jurisdiction. 7 Nevertheless, our separation of powers tradition leaves considerable room for shifting accommodations among the three branches. 8 8 Nothing in that tradition gives the Supreme Court or any other court a right to insist that it give opinions, although where private rights are involved Article III or other provisions of the Constitution might guarantee private parties access to some court on constitutional questions., Accordingly, I see nothing anomalous in the "untidy proposition" that the Supreme Court is the final expositor of the Constitution only so long as it "has the assent and the cooperation first of the political institutions, and ultimately of the people"°0 -at least where "traditional" personal rights are not at stake. To this extent I agree with Professor Wechsler that a contrary view is "antithetical to the plan of the constitution for the courts-which was quite simply that the Congress would decide from time to time how far the federal judicial institutions would be used within the limits of the federal judicial power." 0 '
Not only does a special function model presuppose constitutional pronouncements only by way of an acquiescent Congress; it also leaves considerable room for congressional participation in the form and mode of constitutional adjudications not involving substantial personal rights. 92. "Legislation concerning judicial organization throughout our history has been a very empiric response to very definite needs." FRANKFr RTa & LANois, supra note 6, at 13. Of course, in view of Article MiI, § 2, original jurisdiction could not be given to the
The Yale Law Journal
First, Congress might restrict the occasions in which "public actions" could be maintained. It might tighten standing and mootness requirements in constitutional cases; alternatively, it might differentiate among different classes of public actions, by, for example, refusing standing to those challenging the validity of federal expenditures. Or Congress might make wholly ad hoc responses to the issues of standing and mootness-perhaps according standing only in cases where some specific action by it or the executive raised severe constitutional questions. Finally, Congress might limit the right to bring public actions to organizations that had first satisfied the Court of their "capacity" to develop concrete and manageable constitutional issues.
Second, Congress might reject altogether the decentralized system of judicial review for "public action" suits. It might, for example, confine such litigation to special constitutional courts with further review to the Supreme Court only by certiorari. And it might condition access to these special courts on preliminary findings of, in Judge Hand's phrase, "how importunately the situation demands an answer" 3 -thus weeding out wholly "academic" cases. Alternatively, the Freund Colnmittee's proposed "national court of appeals" might be used to screen public actions, eliminating unimportant or insubstantial cases from Supreme Court consideration. 
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Constitutional Adjudication: The Who and When its granted powers, broad as they are. 9 0 That question is beyond the scope of this article. But it might only be noted that the objection, if it be one, does not flow from the private rights model; and it surely provides no barrier to congressionally-authorized suits against federal officials. Second, even if Congress seemed to possess the power to authorize such actions, "Our Federalism"-as Justice Black termed it in Younger v. Harris 9 7 -might be seen as imposing inherent limitations on congressional power to determine the "who" and "when" of constitutional adjudication. This argument, of course, is simply the old wine of "dual federalism" in a new bottle. 98 The question is whether congressional action could be rationally related to one of the great heads of congressional power. If it can, that automatically disposes of any "Our Federalism" objection. 9 Finally, the whole federalism problem may, after all, be little more than an academic exercise: 200 If Congress felt impelled to enact on a wholesale basis legislation of the character considered here, the political consequences would be so serious that constitutional doctrine would be of little moment. And yet, a congressional authorization of certain specific suits by citizens against their own state officials, contrary to that state's law on standing, mootness, or the separation of powers, seems a rational exercise of the powers granted Congress under Article I, § 8 and/or the enforcement provisions' 0 1 of the Civil War Amendments. Hence the state, as well as the federal, courts would be compelled to vindicate congressional policy.
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IV. The Present Status of the Special Function Model
To a significant extent the Court has already discarded the view that the existence of a private right is not only sufficient but also necessary for judicial review. Standing, mootness, ripeness, and sovereign immunity-the principal repositories of the private rights model-have The Yale Law Journal been substantially recast in recent decades; they now foreclose judicial review only infrequently and erratically. Moreover, the present underpinnings of these doctrines are fully consistent with a special function model of judicial competence.
A. Standing
Erosion of standing as an embodiment of the private rights model is largely a by-product of the rise of the administrative agencies. 103 "The availability of judicial review," observes Professor Jaffe, "is the necessary condition psychologically if not logically, of a system of administrative power which purports to be legitimate, or legally valid." 10 4 Irresistible pressure was thus generated to accord judicial review to anyone substantially affected by administrative action, whether or not he asserted interests comparable to those protected by the common law judges. 10 5 In part, of course, the "new standing" could be shoehorned somewhat uncomfortably into the traditional private rights model: Welfare payments and other governmental entitlements constituted if not "vested property rights"' ' 0 at least a "new property" 1 07 entitled to some measure of judicial protection. Accordingly, judicial review of administrative actions affecting such interests still presented "a question concerning [the litigant's] own legal status."' 08 But the occasions for judicial review have now spread beyond this category to persons asserting broad and diffuse interests, for example, consumers or users of the environment. 0 9 We have, in short, been living with the public action for some time.
To be sure, standing is still denied on occasion, but the criteria have become confused and trivialized. In Sierra Club v. Morton, 110 for example, the Court, by a vote of four to three, held that a conservation group lacked standing to challenge governmental environmental policy absent at least an allegation that the organization's members used the Roe v. Wade 1 further illustrates such confusion. There the Court held that an abortion controversy was not moot with respect to an unmarried woman who was pregnant at the time of the suit but not, so far as the record showed, at time of oral argument: The issue, said the Court, might occur again. But the Court then held that a married couple regularly having intercourse lacked any "standing." The attempted distinction between the two situations on Article III grounds seems without rationality. Perhaps the Court might have properly dismissed the married couple petition for want of ripeness, but certainly not for lack of standing." 0 However much their confused character attracts the attention of commentators, such cases are of increasingly marginal significance."" Standing as a constitutional limitation on the exercise of judicial power simply could not survive the onset of the administrative agencies once the courts assumed the task of limiting the agencies' power. And, of course, the standing developments in administrative law carried over 
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The Yale Law Journal into constitutional adjudication. While judicial opinions still abound with talk about the necessity for a "personal interest," that concept bears very little resemblance to its ancestor in the earlier private rights model. 1 " To be sure, Sierra Club makes clear the Court's present unwillingness to announce that all citizens have standing to attack governmental action; some showing of "injury in fact," however loosely defined, is still required. 119 But the concept has been so diluted that even the most trivial interest will suffice -. 12 0 The implications of this development are, of course, far reaching: If no part of standing is of Article III dimensions, the character of the interests asserted by the plaintiff has no constitutional significance.
One could, of course, retain a "personal interest" requirement in constitutional cases even if a more relaxed standard were applied elsewhere. The justification for such a differentiation could be based in the "special" nature of constitutional litigation;1 21 the source of the differentiation would be located, not in Article III, but in the discretion inherent in the granting of injunctions and declaratory judgments.
122 But, as yet, there has been no coherent judicial development of such a differentiation. Moreover, other developments confirm the demise of traditional standing limitations, even in constitutional cases. Recent decisions apparently now sanction the right of.the states to raise federalism claims.'1 2 3 Since no pretense can be made that these cases involve "private" rights, Professor Bickel is clearly correct in concluding that they stand in open contradiction to the Reconstruction cases and Massachusetts v. Mellon.
24
The explosion of class actions in constitutional cases further illustrates the point. Given the breadth of the relief given in these cases, they in fact serve as "public" actions vindicating broad public interests not protected under the traditional private rights model. As Professor Cappelletti observes: Perhaps more than any other single development, the mushrooming of class actions has rendered the private rights model largely~unintelli-gible. When coupled with the judicial freedom inherent in making prospective constitutional pronouncements, 12 0 widespread use of the class action may alter both the frequency and scope of judicial interference with the political process. Similarly, suits by "the government' 127 to vindicate "individual" constitutional rights-with or without express statutory authority' 28 -are class actions that involve the same substantial shift from the "cushioning" presuppositions of the private rights model. 
B. Mootness
Recent mootness cases further confirm the emergence of the special function model.' 30 The various justifications traditionally offered for dismissing cases which have become moot on appeal suggest radically different conceptions of the nature of federal judicial power. One rationale justifies dismissal in terms of judicial economy: It is argued that courts are far too busy to "waste" time on disputes where "nothing" is at stake. Clearly, insofar as it assumes that nothing is at stake if individual rights are not involved, this explanation assumes precisely that which is in issue.' 3 ' Moreover, it fails to explain dismissals in cases where, although the decision can no longer affect the personal interests of the litigants, the issue seems certain to recur. 32 Alterna- 4 and it fails to account for those cases which become moot on appeal in which the Court is nevertheless presented with a concrete record illuminated by the adversary process.
130
The explanation most frequently offered is that dismissal is required because there is no "case or controversy" once the private rights of the litigants are no longer at stake. 130 Mootness is, therefore, the doctrine of standing set in a time frame: The requisite personal interest that must exist at the commencement of the litigation (standing) must continue throughout its existence (mootness).
137 Since these two doctrines share the same root, 13 8 the decline of standing as a barrier to judicial review has been accompanied by a corresponding decline in the mootness doctrine. To be sure, mootness, like standing, remains formally intact: Some moot cases are still dismissed. 139 But while the Court continues to assert that moot cases are beyond its power, 40 R~v. 258-68 (1969) .
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to confirm the demise of the personal interest requirement. Thus the Court seems on the verge of holding that a case is not moot "where it involves short-term orders, capable of repetition yet evading review," even though the parties before it are no longer concerned. 142 It also seems almost certain that the class action has become an established vehicle for circumventing mootness; the suit may continue even though the class representative is no longer directly involved in the outcome. 1 43 If one accepts the special function model, the standing and mootness doctrines must be recast. The Court, aware of its changing role, has in fact attempted to restate the personal interest requirement. That interest is necessary, the Court now says, in order "to assure that concrete adverseness which sharpens the presentation of issues upon which the court so largely depends for illumination of difficult constitutional issues."' 144 Perhaps in the past a personal interest helped assure this objective but, if so, it cannot account for dismissing cases which become moot only after appeal to the Court. Moreover, there is no reason to believe that litigants with a "personal interest" will present constitutional issues any more sharply or ably than the Sierra Club or the ACLU. 145 Finally, and most importantly, there is no necessary connection between a personal interest and the sharp presentation of issues; the latter is readily satisfied by the "ripeness" doctrine without any reference to the character of the parties involved in the lawsuit. 1 40 While the Court's attempt to reformulate standing doctrine confuses standing with ripeness, the effort is nevertheless significant: It marks 883 (1973) . There plaintiff brought a class action challenging the pre.termination procedures of the Indiana unemployment compensation system. Plaintiff received compensation, and a remand on mootness was ordered: "Though the appellee purports to represent a class of all present and future recipients, there are no named representatives of the class except (plaintiff), who has been paid." Id. at 884. The dissent of Justices Marshall and Brennan argued that, even as to plaintiff, the case was not moot. Both the Court and the dissent failed to discuss Dunn and Goosby, even though the latter case was decided on the same day. Even if the case was moot as to the named plaintiff, it does not follow that it is moot in its class action aspects. Even under Dunn, however, plaintiffs "cannot represent a class to which they do not belong" at the start of the litigation. Rosario v. Rockefeller, 93 S. CL 1245, 1250 n.9 (1973). an ever-increasing awareness of the public nature of constitutional adjudication. The status of the parties is relevant not in its own right, but only insofar as it insures a proper presentation of the constitutional issues. 147 Constitutional exegesis, not the vindication of private rights, is the core of the Court's task.
C. Sovereign Immunity
The major barrier to embracing the special function model stems not from case or controversy but rather from the doctrine of sovereign immunity. There has been some confusion over the precise reach of the immunity, particularly where the suit, though cast in the form of an action against government officials rather than a state or its agency, seeks in substance to restrain or command governmental activity. Whatever the areas of uncertainty, however, since Ex parte Young 48 it has been understood that sovereign immunity does not prohibit enjoining official action which threatens individual rights in violation of the Constitution. 149 This is, of course, a critical limitation on the scope of the sovereign immunity doctrine and one which, in the twentieth century, is indispensable to our understanding of "the rule of law."lt1) But the rationale for this limitation is a shaky one. The theory is that the Court "enjoins, in effect, not the execution of the statute, but the acts of the official, the statute notwithstanding."'' This is appropriate because an official acting unconstitutionally is "stripped of his official or representative character and is subjected in his person to the consequences of his individual conduct.' ' 5 2 In short, once stripped of his 
P. FREUND, ON LAW AND JUsTICE 1a56 (1968). Damage actions against officials In
their "personal capacities" were, of course, the classic mode of holding the governors as well as the governed subject to legal rules. See L. JAFFE, supra note 35, at 237-39. But, in our time, we have come to recognize the inadequacy of this remedy, and accordingly, the necessity for preventive relief. To put the same matter differently, while originally it may have been thought that constitutional rights could be raised only as a defense to official proceedings, 
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Constitutional Adjudication: The Who and When statutory justification, the official is simply a common tortfeasor. 2 a The underlying unity of Ex parle Young and Frothingham v. Mellon, of sovereign immunity and case or controversy doctrine, is apparent,a 4 and it finds additional expression in several "ripeness" cases. In United Public Workers v. Mitchell,1 5 5 for example, a suit was dismissed because the Court found, "[no] threat of interference ... with the rights of these appellants appears beyond that implied by the existence of the law and the regulations." ' ao5 Taken together, these decisions stand for the proposition, in Hart's words, that "the quarrel must be with the official and not the statute,"laT7 and this is not altered by judicial determinations that a statute is "void on its face." 1 58
The present doctrine of sovereign immunity displays the unfortunate impact of remedial conceptions on substantive doctrines. Sovereign immunity doctrine was shaped prior to the development of declaratory judgments; like "case or controversy doctrine"15 9 it drew heavily 153. In re Ayers, 123 U.S. 443 (1887), contains an early description of the prisate tort model. In upholding a defense of sovereign inmmunity, the Court distinguished seseral cases on the ground that "considered apart from the official authority alleged as a justification, and as a personal act of the individual defendant, [that conduct] constituted a violation of right for which the plaintiff was entitled to a remedy at la%-or in equity against the wrongdoer in his individual character." Id. at 502. See also Terrace v. Thompson, 263 U.S. 197, 212-16 (1923 
158.
The judgment still runs against the public official, not the statute books. Moreover, a judgment that a statute is void on its face simply means that a person challenging the statute is not limited to consideration of the statute as applied to him. Moose Lodge No. 107 v. Iris, 407 U.S. 163, 166-67 (1972) ; Eisenstadt v. Baird, 405 U.S. 438, 445-46 (1972) . Despite the First Circuit's view to the contrary. Coguen v. Smith, 471 F.2d 88, 96 & n.14 (1st Cir. 1972 on the assumptions surrounding the availability of injunctions. 100 Efforts to limit the reach of the doctrine were typically heard in the context of suits for injunctive relief, where concern for private rights was central. Nevertheless, the remedial and sovereign immunity questions are distinct. Equitable relief may be inappropriate absent a clear threat of harm, but whether the Court should inquire into the statutory justification for official conduct is a different matter.
Recasting our thinking about sovereign immunity is long overdue. 10 1 Its historical function was to bar unauthorized raids on the public treasury' 0 2 and very little more. The doctrine therefore should be viewed as limiting only the remedies available to the federal court. 0 3 It is difficult in principle to understand why it should bar a declaratory judgment concerning the constitutionality of a statute, particularly if the declaratory judgment would not affect title to funds or property in the hands of the government. This is the view of Professors Hart and Wechsler1 64 I would, however, narrow the doctrine still further. To Ct. 1614 Ct. (1973 .
162. In Chisholm v. Georgia, 2 U.S. (2 DalI.) 419 (1793), the Court construed Article III as permitting a suit by a citizen of South Carolina against the state of Georgia to enforce a debt obligation. "The decision," said Professor Warren, "fell upon the country with a profound shock." C. WARREN, 1 THE SUPREME COURT IN UNITED STATES HISTORY 96 (1928) . While there was much talk of states' rights, the real fear was for the state treasury, id. at 99-100, and the Eleventh Amendment was thus adopted. The Supreme Court has recognized that the Amendment is not, however, to be given a literal interpretation. The Court has applied the Amendment to bar an action by a citizen against his own state, Hans v. Louisiana, 134 U.S. 1 (1890); a suit by a federal corporation against a state, Smith v. Reeves, 178 U.S. 436 (1899), and suits in admiralty, Ex parte New York, 256 U.S. 490, 498-503 (1920) , even though none of these actions Is within the Amendment's literal prohibition. The Court reached these results because it had recognized that, contrary to Chisholm, the doctrine of sovereign immunity was intended to operate as an implicit limitation upon the jurisdiction of the Article III courts. See Principality of Monaco v. Mississippi, 292 U.S. 313, 322-23 (1934) 164. In discussing the problem of suits against the United States they observe:
Would not clarity and justice be promoted if the Court were to return to Marshall's position . . . that the only actions against the United States are actions in which the United States is named as a party defendant or in which the court Is asked to enter a judgment affecting the title to property admitted or found to belong to the United States and in its possession, or compelling the expenditure of public funds, while recognizing that there may be other instances in which the interests of the United States are so intimately involved that the action cannot in justice proceed in its absence? HART & VECHSLER, supra note 5, at 1370. Of course, Congress can consent to suits to compel the payment of money or the delivery of property. See id. at 1326-38, 1351-56.
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my mind, sovereign immunity should bar only coercive relief. Where no such relief is sought, I see no reason why it should bar a declaratory judgment on the legality of any governmental action. Should the public official ignore the declaration, that is his business; but the court is under no obligation to avoid declaring what the duty is.1 5 Nor is the conduct of the official decisive as to whether a suit may be maintained. Although we are accustomed to filing actions against some named officials seeking a determination with respect to their conduct, it is the official's authority, not his conduct, that is really at issue. Our thinking need not be imprisoned by the hoary forms of judicial proceeding. One can readily imagine a declaratory suit styled "In Re-A Criminal Libel Statute." Certain individuals would be given notice and permitted to defend the statute in much the same way that individuals now defend in rem actions in maritime libel suits.
D. Primary Conduct
Although the injury need not come from the conduct of an official charged with enforcing the statute or regulation-as some of the standing, mootness, and ripeness decisions seem to assume-it might still be argued that at least the challenged rule itself-apart from any threat of enforcement-must have an appreciable impact on primary conduct. This seems to be the major premise of the "chilling effect" cases. In entertaining those suits, the Court focused not on the defendant's conduct, but rather on the impact of the challenged laws on plaintiff's primary conduct. 1 6 The argument that there must be such a clear impact can, of course, be framed in terms of the substantive constitutional guarantees themselves. It might be argued that absent the minimum complaint of "injury in fact" no statute could, as a matter of substantive constitutional law, be said to "deprive" any person of liberty or property, or I have exercised all the power which the constitution and laws confer upon me, but that power has been resisted by a force too strong for me to overcome. It is possible that the officer who has incurred this grave responsibility may hae misunderstood his instructions, and exceeded the authority intended to be given him; I shall, therefore, order all the proceedings in this case, with m) opinion, to be filed and recorded in the circuit court of the United States for the district of Maryland, and direct the clerk to transmit a copy, under seal, to the president of the United States. It will then remain for that high officer, in fulfillment of his constitutional obligation to "take care that the laws be faithfully executed" to determine what measures he will take to cause the civil process of the United States to be respected and enforced. in fact, and that may be caused by the deterrent effect of the statute itself.' 7 3
Moreover, it is incorrect to assume that, either as a matter of case or controversy or of substantive law, there can be no "unconstitutionality" without some specific injury in fact. To argue, as does Professor Davis, that some injury must exist, but that "a trifling interest is enough," 1 74 is more than merely exalting form over substance; it ignores the essentially public character of constitutional litigation. Its foundation is the same as that of the old standing and sovereign immunity doctrinesthe denial that a citizen's interest in governmental regularity is a "real" one. It is simply far too late for such an argument. The Court's decisions can be viewed as a progression steadily expanding the nature of an acceptable interest-from traditional private rights of liberty and property to the "new property," and finally, to the far more diffuse interests of consumers or users of the environment.
It is thus unsound to contend that there must be an impact on primary conduct before there is a substantive violation of the Constitution. Such an argument confuses remedial with substantive questions. valid statute when in a particular instance its effect is unconstitutional. A statute requiring a flag salute by soldiers might, for example, be invalid only in the limited circumstances where a religious objector complains and where the needs for discipline are not substantial. But there is no reason why such a declaration could not be obtained by a citizen rather than by an objecting soldier. The real difficulty would be the same in either case: the impact on the adjudicative process of factual gaps in the record.
V. The Special Function Model and Private Rights
The fact that the traditional private rights model is not adequate to describe the limits of judicial competence in constitutional cases does not mean that those rights are unimportant.Y 0 And the special function model in no way precludes fully effective private remedies. The crucial problem in current constitutional litigation is the extent to which the federal courts should grant constitutional determinations in private suits seeking prospective (injunctive and/or declaratory) relief. By and large, the present law is unsatisfactory. The Court has entertained suits where substantial private interests were not at stake, and denied relief where they were. Recent developments indicate a sharp halt in the former situation. In Boyle v. Landry, 17 7 for example, prospective relief was denied where the plaintiffs indiscriminately challenged a number of unlawful assembly statutes without showing that they had any impact on anyone's primary conduct, let alone that there was any immediate threat of enforcement. A substantially similar analy. sis applies to Golden v. Zwickler, 178 and Socialist Labor Party v. Gilligan, 179 although in each, plaintiff's challenge was to a single statute, 176. Professor Jaffe is surely correct in stating that the "central function of the courts is the determination of the individual's claim to 'just' treatment when the citizen is demanding his legally prescribed due" with regard to his liberty or property. Jaffe, The Citizen as Litigant, supra note 23, at 1034.
177. 401 U. S. 77 (1971) . 178. 394 U.S. 103 (1969). There, a distributor of anonymous handbills criticizing a1 Congressman's voting record sought a declaratory judgment respecting the constitutionality of a state statute which penalized the distribution of anonymous literature in connection with an election campaign. While the case was pending the Congressman received an appointment to the state judiciary. The Supreme Court concluded that the appeal had become moot because there was no longer "a substantial controversy between the parties having adverse legal interests of sufficient immediacy and reality to warrant the issuance of a declaratory judgment." Id. at 108. This was so, said the Court, because "it was wholly conjectural that another occasion might arise when [plaintiff) might be prosecuted .. . ." Id. at 109. Zwickler is, therefore, a case where there was both an absence of a threat of enforcement and an absence of any basis for belief that plaintiff again intended to engage in the conduct described in the complaint. In these circumstances, the Court concluded that there was no case or controversy.
179. 406 U.S. 538 (1972). and to Laird v. Tatum, 8 0 where the challenge was to a governmental practice. Absent a congressional determination that suits in which the plaintiff does not allege any injury should be entertained by the federal courts, these decisions are consistent with the special function model. The basis for refusing relief is merely the discretion inherent in the law of remedies.
To the extent that the special function model requires the explicit concurrence of the political organs of government, it is arguable that the time has come, as Justice Rehnquist recently suggested, 18 ' for the Court to consider narrowing the occasions in which prospective relief will be granted. That result could be achieved, in the main, by following the lead of Laird v. Tatum, not out of constitutional compulsion, but rather as a matter of sound equity practice. Prospective relief in constitutional cases might be denied unless plaintiff satisfied a tightened requirement of injury in fact.' 82 Moreover, limitations of the "on its face" approach could be developed.1 83 For example, it makes little sense to me to permit, as would the dissents in California v. LaRue,1 8 4 a First Amendment overbreadth attack on regulations governing nudity in barrooms where plaintiff's conduct fell squarely within the concededly valid applications of the regulations. Finally, some consideration might be given to restricting the use of the ever-increasing class actions in constitutional cases. Retrenchment along some or all of these lines would, of course, reduce the level of judicial contact with the political process. tm At the same time, there should be no invariable requirement of an immediate threat of enforcement before the court can grant prospective relief.
86 Such relief should be available whenever a substantial
The Yale Law Journal showing can be made that the statute or regulation has an appreciable impact on the plaintiff's primary conduct, wholly apart from whether the law would in fact be enforced against him. 8 7 Prospective relief should also be available with respect to criminal statutes: A rational system of justice should not deny a law-abiding citizen the option of being a plaintiff in a civil suit rather than a defendant in a criminal proceeding.' 88 Prospective relief is particularly desirable when the criminal statute is said to violate some fundamental constitutional guarantee such as freedom of speech.' 80 If, for example, a statute forbidding a certain form of expression is invalid on its face, a prospective declaration to that effect is a more adequate remedy than an acquittal in one or more criminal prosecutions brouglt long after the occasion for the expression has passed. 19 0 If, however, the prospective criminal defendant seeks to test a statute valid on its face but possibly unconstitutional as applied to him, the danger of a frivolous suit increases. Under such circumstances the district courts should be required to entertain prospective suits on a showing that the criminal process is not in fact likely to afford an adequate vehicle by which to vindicate the asserted constitutional rights, and that the "as applied" issue can be presented concretely prior to its actual occurrence.' 0 187. But see Poe v. Ullman, 367 U.S. 497 (1961). In Poe there does not seem to have been an allegation that the doctor was in fact deterred by the statute. The most dif. ficult case is whether a good faith allegation that the doctor, although not being In fact deterred, felt acute moral and psychological distress from violating a state statute would support a case or controversy. That view is, however, inconsistent with the reasoning of Laird v. Tatum, although in fact plaintiffs made no such showing in Laird, and it was rejected once again, Roe v. Wade, 93 S. Ct. 705 (1973) . See also Finley v. Hampton, 473 F.2d 180, 185 (D.C. Cir. 1972) . But see Doe v. Bolton, 93 S. Ct. 739, 7,15 (1973). 188. The practice of giving declaratory judgments is, in fact, quite widespread, and it fosters the goal of a rational system of criminal justice. See Note, Declaratory Relief in Criminal Cases, 80 HARV. L. REv. 1490 , 1505 -07 (1967 relief could be granted to the plaintiff so that remitting him to the state court would not substantially eliminate his federal right. Accordingly, the special function model affords no problem to private interests seeking specific declaratory or injunctive relief. The point here is that the special function of constitutional adjudication should not be made to depend on ordinary litigation concerning private rights.
VI. Conclusion
There is nothing in the "case or controversy" concept, or that of sovereign immunity, which precludes restructuring our thinking about the conditions under which constitutional determinations occur. The discrete doctrines which make up the law of case or controversy are, with the possible exception of certain aspects of the ripeness and political question doctrines, entirely judiciary-fashioned ordinances of selfdenial rather than constitutionally compelled limitations inhering in "judicial power." Sovereign immunity places a limitation on the remedies available to the Court, not the Court's competence to pass judgment. What is required is a record sufficiently concrete to give specific and practical effect to the Court's pronouncements.
To recognize a citizen's stake in a constitutional principle and allow him access to the Court absent some specific complaint of injury in fact or effect on primary conduct need not open floodgates to frivolous constitutional litigation. But it is up to Congress to fashion the boundaries of a model of judicial competence better suited to the Court's special function.
